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12 make a presentation to your nonor so you can daeterm.ane 
| l whether or not there would be a necessity to perpet-ate 
i4 the test .mony in chis matter. 
The incidents in the indictment commence from 
1¢ 1969 to 1971 through the entire year .f 1971. 
4 7 - is the contention of the detencants thet cre 
8 governm:. 11 2 or should rave had the requisite Knowsumge 
J or the _leged improprieties, ana deluy the prosecution 
here: xy an un*easonable period os time SO it 1aS put 


we allege that 


_rstly 


ana secondly there has Deen 


has inured to the detriment of 


Ort the Marron cass. 
che Second Carcrit 
not taki: a definitive position as to whether we have to 


establish or it must be established to the court's 


Satisfaction that there is a purposeful delay as well as 


prejudice. 

irstly there are two individuais by the name of 
Butera and Horrigan who are members of ti } and who 
we have reason to believe were a part of the team of 
police officers during this period of time, and we 

-© believe that the testimony during 
the trial would indicate conversations, actions, conduct, 
etcetera, by and between korrigan and Butera. That by 
innuend> and by inference and by direct application o 
certain of our laws would be attributable to the accuseéec. 


oth these two individuals are now deceased. 


arrticavit recitea 
tae two indivicualcls Gaicu. 
Ae Obvious probieiis Of Tt y Ss, tne OdViGcus 
problems of not being able to adequatsly recall cates, 


times, places and incidents ciring this hiatus of time 


obvious: ; sents itself as a serious problem to the 


believe in 1972 one witness 


VOFTALHnS 
Prosecutor Maurice Najari. Ana that at -east at 


m@ and probably sometime before there was an 


investigation into the conduct of the aefendant Jiminez, 


egation obviously being corrupt activities by tne 
as a police officer. Ane I have reason tO believe 
here was a tape recording made of the conversation 


etween the defendant Jiminez and this one 
: have further reason to believe 
shis instance hac avaiiable 


witnesses, 


the course of 


WARSHOR: } I know that Captain Daniel 
believ a prospective witness -or the 
aa CAaaGr. a St 


coope re Cl1HG With covernment Girectiy 


an indictment here: I believe that was 

ve on the 20th - yreenberg - - 
February 12: I am correct. 

r believe that the government had know- 


was a state case that was pending 


a considerable perioc 
Anca 
indictmeat followed February of 1976 wacn tne tral -n 
the State case occurred, and terminated in mid-February, 
if I am accurate, 1976. 

ad the allegation or position tnat we are taking 
is that there was a delay here by the government un- 
Warranted anc for an unreasonable period of time, your 


Honor, cutting us at a distinct disadvantage. And in 


fact giving the government a decided advantage vis-a-vis 


the res-lt of the State conviction. 
It so happens that he was convicted after tria.s 
and the charges in the State Court were similar, 
if not identical background - - the nomenclature of the 


client 2eing somewhat different - - 


seatenced? 


aDCur mnecael a 
sentence has been imposed, and whether it constitutes a 
tinal judgment or not. I have nad the benefit of reading 
some ot your works on that matter and | must anticipate 


that your rulings would be consonant to your thoughts as 


expressod in your commentarics. 


petweern trc 


technical finasity, anc that tr 
constitutes the conviction, and I am not - - 
I am just interested in what the 


here 1s a long sentence what is the 


trying him again in the Federal Court? 


WARSHOR: Judge, that brings in the Ninth 


COURT: But it is a matter of aiscretion. 


WARSHOR: Now you have selective prosecution 


~ 


o what's the purpose of this trial if 
illegea activity? 


LHE COURT: 


prosecttion argument 


in @ conspiracy 
“person 
“vse wee 
m the cOoOavsccion 


Sulting in a 


caken a number of guilty pleas - - 


R. WARSHOR: might direct myself, your ionor ~ 


COURT: - - There is no selective process 


argument of any sub in this court. 


WARSUOK: M n < 23 J m not dairecting 


at tne incividual has been convictec 

r the very similar or identical type of crane, 
even recognizing the dual-sovereignty concepts, there is 
no reason to prosecute him here. It is a Gdiscretionary 
matter. nis iS not a selective prosecution defense 

.re vou presenting as your first motion .acne 


nat is it? I iy triai? 


WARSHOR: pre-incictment aeiay. 


COURT: Pre-indcictment celay. 


GREENBERG: I would like to add sometning, 


you joining motion? 
Yes. I have joinea 


right. 


or, Outside of 
sictment anc tn 
that che conspiracy Gr the two Suostahtive 
counts - - two substantive counts are the two overt acts 
in the conspiracy count. 
ow, your Honor, as part of the 3500 materiel 
ave received, I have received a search warrant 


Javit by Lominick Butera, that is the deceased 


ee ee 


to me { I to nave it in my fale. 


there i } 7 to be some representation tnat 


Butera t with reference to Quinones hac something 


alleged taking ‘ the money from wuinones. 
s named as a co-conspirator in 

sticular cé in the conspiracy count. 
[t seems to me, your Honor, that tive years later 
to the cay - - and I will get to that as part of my 
Statute of Limitations in that count as I have 4 motion 
on that, but it seems to me that ¢f 
date to indict an individual anc charge him with c 
spiracy he substantive count, and then use as 
of your proof an affidavit of a4 police 
know is Géeceased, and who you knew was ceceasec, 


sometime sonc ys i. K STMesh c 


{R. GREENB : September of 1975. And it seems 
our Honoc, to put the defendant at a compicte 
jisadvantage. Judge, in presenting any Kkanc otf 


as butera who was allegediy 4 co- 


sas atfidavit anc search warrant, 


fad SOMEeTNLIAG wrong 


to shake down this individual Quinones. And the govern- 


ment Clearly notes that Butera is no longer available; 


that he is dead, And you Know, it seems to 
be comp.etely unfair to present - - if that is the case 
am not saying ij is the government's case, out 


the government's case everything of tne deac 


someone LJ m and say Butera anc Jimineéz 


ie were he same unit in the SIU, or wha’ ever 


you know it is Jiminez and Maione, anda, 


just t tnrough o J well know 


individual who is deceased I just don't understand 


who are your main witnesses in 


the main witnesses, your Honor, 


state's 


 "4neeca ¢ 


the Kin 


2V i 


rooperatedc with 


same grand jury “hat 


that nanacec them cown 4s 


correct, 


reserve cecision on 


present eviaence 


a duplicate of what 


see point in 


a ‘ e 
pS | - 
PATS’ 
4 a Sale 
1 S§ your next moctl 
° . “he i a VA - tanner 745 - - - 
~ R. GALEN BERG: Your nonor, «4 KRave a FOCI anc 


’ this mo-ion is limited to the secona count of the incict- 


: 4 ment whch happens to be the Jiminez count «again. 


* 
5 four Honor, the date of the incident with Jiminez 
6 is repuced to be February 20, 1971. 
7 THE COURT: re indictment came down when? 
2 M44R. GREENBERG: February 20, 1976. 
) "dE COURT: So that the statute is satisfied. 
10 MR. GREENBERG: Well, the cases that I have cited 
, , in my nocicr of motion, the Weilman case ana the Klein 
12 case, seum to indicat2, and I have both cases oshotostated 
13 - - seem to indicate that that day is the Gay that it 1s 
14 finishec 
: 5 Ure COURT: The next day, woule think, the 21st. 
os 16 wat does the government have to say? 
e 4 Ba. SCHLAM: our Honor, the government says taAat 
Fi five yeé.-s from Feoruary 20th, i971 1s february 20th, 1976. 
Tit xe Va rer OU AAVE any cases?’ 
Mi. SCHLAM: No, I naven'’t got. a case On it. 


THE COURT: Well, brief it. 


2 Decision reserved. 
x 2: 


7% — 


Mi. WARSHOR: “Your Honor, for your edification the 


oe 2 
2 
\ > second overt act or the first overt act in the conspiracy 
is also ‘tebruary 20th. 
= og 
Me ¥' a > 


Ae fe 


yat doesn't 
WARSHOR: Well, from the stancposhec O+ 
recognizing that this court's position so tar a5 “nat 
overt acts must be established for the jury to return a 
verdict of guiity - - 
“HE COURT: De you mean under tne Statute ot 

Limitations on Count One? 

., WARSHOR: That is right. 

iE COURT: Well, you will have to prief it. 
this last case I charged the jury that the overt act 


charged rad to take place within five years. but lI 


believe that that's the law. I think any overt act is 


sufficient as long as the cons)-i- 4c, continues. Brief it. 
You will have time untii the cnarge to brief it because + 
am not coing to grant tne motion now. 
Nt. WARSHOR: Your iionor, just on that 
cases that 
is producec if estapsishee 
a reasor.ble dov’ . can be taken into conmsiaceration «lh 
féurtheresce of the conspiracy 2t we GO Aave tae 
criminal procedure which says that it should be the overt 
act allejed in the indictment. 
Now listening to your charge hee <<) * 
tis COURT: That's the way I charged here but 


se the government didn't object to se. - Im any 


basis for deciding 
charge. You will nave to cA0o.lu 
be ar You know what tne issue 1s. Shere as no 


for the dismissal because the second overt act took 


long after the statute, March - - 


MER. WARSHOR: Well, what about your posi 


relative to the second count? 


a 


That covld make quite 


agifferernce. 
THE COURT: Brief it. 
now based on the general rules with respect 
time, to start the measuring on the 
-s from the 20th is the 20th. 


WARSHOR: Can we get to the other a 


the Statute 


enougea 


MR. WARSIIOR: Let me see what I can ao in five 


Minutes 


SCHLAM: You take Count Four and 1 will take 


WARSHOR: Tne real knubd of the case, as I said, 


is the state conviction. It is not only a problem but 1 


think it is the reason we are here. but be it as it may, 
I would ask for a ruling at this time before we start 
the trisl as to whether or not this court is going to 
allow the government on its direct case-in-chiei to 
introduce evidence of the prior State conviction. 
“HE COURT: How could I? It 15 st*.ctly hearsay. 
On what theory could the government possibl: 
“R. WARSHOR: I am not about to set forth 
of how or why. 
HE COURT: Are you offering it on direct? 
MR. SCHLAM: We do not intend to offer on 
direct case the conviction. 
MR. WARSHOR: Fine, Juage.- I have absolutely 
on the point any longe:. 
the problem that involves the 
Palumbc -tyvpe - ~ 


HE COURT: If he testifies Go you want an advance 


WARSHOR: Here is the problem that we nave ~ ~ 
“HE COURT: If there 1s no sentence I won't see it 


as a conviction. 


WARSHOK: Oka’ That problem 
he impeachment - - 


~ 


COURT: I understand i* is Second Circuit saw. 


The law in California is differr vut I do not agree 


with the Califernia law. 
2. WARSHOR: So if he 1S not sentenced anc he 1s 
testify:ng - - 
COURT: He is not convicted. 

MR. WARSHOR: Last but not least are the words 
that relly are not coterminous, double jeopardy, 
collate:al estoppel, res adjucicata - - 

dE COURT: You had better brief it thoroughly. 

I can't answer that question. It is a complicated 
guestion. I don't know anythina about the State tr al. 
I don't know enough about the law. The law in this area 
is extremely comp'ex. Give me a ful 

itR. WARSHCR: Have 2a nice 

I will be doing oth 


at ; 
we ote 


at this point, obviously. 
Not only the cases but the factual 
basis ard the whole business. It is impossible for me to 
answer ény question like that. 


SCHLAM: Your Honor, the andictment charges 


4a 


the conmspiraec 
Well, where woes 
4R. SCHLAM: Deprivation of property, currency, is 
referred to. 
Just a momen:. In Paragraph Two for example: 

The legitimate function of the SIU was 
pervert.d and subordinated to the end of obtaining sums 
of money for its members including the Gefendants .. - 
and believe in Paragraph Five, your Honoc: 


. It was part of said 2%nspiracy that the 


defendasts and co-conspirators willfuily, knowingly anc 


unlawfully used their authority as police orficers ney 


etcetera . to obtain money by theft, extortion ana 
other urlawfvl means . .- .- 
“HE COURT: Well, did the oranda jury hay pefore 


2 


narcotics? 


indictment unless tne 
éerendé ats will agree because based on tnat language, 
which is much more precise thai, the language in King - - 
the Kine language was ambiguous. It said “property” and 
Ll limited it for reasons of prejudice. Ili the grand 
nothing before it but money and no narcotics, 


I assume that is what they meant, money and not 


narcotics. 

“R. SCHLAM: I am wondering i 
allow i: in in the nature of a Simi.ar act. 

THE COURT: No, unless the defendants would agree. 
It is just too prejudicial. 

MR. SCHLAM: Well then I am going to have to ask 
either that the defense consent to this or that I am 
going tc have to supersede the indictment. 


I think you had better get a supersed- 


ing incictment because this business of proof of stealing 


narcotics for resale is a very serious kind of allegation, 

What is the defendar::' view on this? 

MR. WARSHOR: Your Honor, on behalf of the accused 
Jiminez, we arc not gcing to consent. And if anc when 
they du attempt to get a superseding indictment then we 
will argue that point. But it just kind of reaches a 
partictlar stage where on the eve of rial of this 
indictnont just to satisfy <he possible ¢ that they 
have, t. get a Superseairg indictment, when u have got 


tne Stecute of Limitations, and when you have got 


a + 
peecv 


trial issues, I would hope that it has to stop sometime 
somewhere. 

'HE COURT: Well, the reason the government nas 
this brsuaht to its attention is because of my ruling in 


ra 


the Kins case. 


ou 


h® 


-_ 


uo 


~ 


lo 


oic, 


% « at Ane ¢ ate 
2S Cayeil WEClAS 


AR. WARSHOR: 


cht weeks ola. 


"HE COURT: osut 


the game. 


kept out until the last week. 


ll, what's going to be the effect of the 


n@lii, 
sSuperseuing 


Limitations? 


MR. SCHLAM: Well, your Honor, I think = < 


really don't know what the effect will be. 


to stud, it 


I don't even know if thet - - 

MR. WARSHOR: I have researched that aspect. I say 
from the top of my head that there 18 no tolling ot the 
statute by the filing of the one instrument. 

“HE COURT: You had better Driet tne point. ay 

it does seem 


be wronj on the narcotics problem. but 


the rulings came rather iate 


I will 


and see whether the saving provision might 


w ute. ©. 


in 


They weren't sure that it was going to be 


irdictmert with respect to the Statute o- 


4 


nave 


me if you tell me there is notaing about narcotics 
stealin: in the - - you Aave gone tirougs. He vse 
S ne) OF se OF Ly -tCSe four Honor, the Onsay THLAG « 


would say is that under 


similar acts, this seems co be very similar. 


to shake down narcotics anc e641 i36.° * 


money oi 


Well, narcotics are money +n 


the ordinary principles of 


is a different thing to shake Gown 


effect. 


ft 


~~ 


¥ 


t 


ou 


Ww 
{ 
, 
€ 


“RE COURT: No. Tae jury may acgquse 
of shaking down money from a narcot.cS -ca-crane wW--- 
never forgive him for shaking down narcotics and seliing 
it. 

4R. SCHLAM: This is going to be - - 

CHE COURT: I think you had better consider the 
matter <rom that point. I am not making the final 
decision. sut I would like a brief. I would like some 
full preliminary discussion on it. I will see you 
Tuesday. That will give you the weekend. Monday 1 will 
be trying the King case. I do not think they are coming 


in. I sill have to be away part of Monday morning. 


’ 


oe 
o 
. 


we may have to supersede the indictment. 


HH 
rt 


(HE COURT: Well, you had better consider :t. 
is a vecy complicated decisicn. I will see you all on 
Tucsday . 

9 you want to consider this case as startec: 

‘R. WARSHOR: Yes, please. 

four Honor, with respect to superseding sndice- 
ments, do you have any particular views on Costello 
against the United States? 

“HE COURT: Yes, I have views on it. 

MR. WARSHOR: To send in an agent five yeers 


later tc testify to everything that wes once betore this 


SC: LAM: So basically, your Honor, if necessary, 


a reversal 


‘THE COURT: No. It was one of the few cases I 


wasn't ceversed on, that opinion. 


jut superseding indictment’ present sperial «incs 


lems. And it is a big problem for the governnenc. 


MR. GREENBERG: Judge, can I suggest 11:00 o'clock 
lay? 
“HE COURT: The calendar is completely fouled up 
of the King case which has Seen on for so long. 
MR. WARSHOR: I couldn't believe 1 am bacK ii. 
this cese and you are on trial in the Aing case. 
COURT: What co you 
VAKSHOR: YOu 
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honor. 
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15 


toe 
nave nere, VWALCN IS Very aszsturnine , WOUs 1a 
peen an estimarie men i. 6Onu CHR SKEUNICY. aside eT. 


once saqain there is reference to tne defendant, if 


may 


uote the lancuace, “snortina cocaine in the 
capacity of an -undercover volice officer. 
vouldn’t assume that, Tf wouldn't assume that 


he tok drugs. 


indi.:ated you are soing to cansider favorable insnec- 
tion as well <s those matters which you have in vour 
reco .lection, was brought forth during the trial anc 
the eilecations in the report, I think it's proper 
preference and perspective, am I accura‘ e? 

THE COURT: That is correct, since the case was 


full:s: tried I'm going to rely much more on the record 


2. WASHOR ct me hring another i er oO your 
atte:.cion. ioe a4 i corcapet you cen weil under 
ta: Ol Yivy, that , mye : yi 4 r 

sence a Bee it @St rom = of the ¢ Cidade reStiaqa in 
Unit I from that roi more so than the erdict of 


ct 
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*y 
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canajuiy te the Court sc 'O imcexs ir. tiie reas ) Eo) . 
5 . JF o } thar a a 

my or entéftion. ) Course, woe a wmemoet ‘ the 
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7 


10 


<— a 
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pro ) re 9FOnLemM Leing tiat 2 4 rst u 

jn ‘ + €y + eT si - 

iOTLO. S$ A20Ci CUGE io: Cie it or PS eee): ‘ ge 3 


in Similar, wut anytning but like identical circumstance, 


iseiome to &lmost in a split sense go beyonc 


the call of the representation and seex out a llega! 


exer. Se your J3Scretionr an: ve rore lenien Inacr ‘ 


circunstances as we now have, notwitnstanding the 
nomerclature of 2 Crimes charged, the defendant was 
. 
convicted mare particulariy of invelving .imseif th 2 
gent. aman by tne name of Boien, another person by tie 
name of Arnie, wherein these people were in possession : 


eye 


of a good deal of money, whetner it was eight thousanc 


~ ~ Ariie —— os - imn ? + 5 ~« 
or ten thousans doliars, i aon’ t remember tae exact 
** - - Y » | 
Mie Bates Fo 
sy _ y P ,?¢ - = > ++ + s(t , in ° + 
AS a@ result of whicn taey were tare! iOwn tO 
> 4 rn " har ‘ — ny ‘ ‘ 
STAT: O 2 i 290 LAK CTHere Ss any < er way 
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vos 4 s i i’ qs & ah o & doa = ¥ 


44a 

| 
! . P rae ee tree 

j THine Tie / ré NAS ia ¥ FOMnALStricatec. 

fe. 9 HORS a al OT “VGsaKdhiy We “Got 10F%.3 
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3 oe cee cea aaa 
be twe ei two ,awyers to setrtie che case. 


4 | mute PATOr 
THE COURT: C-r-u-d-e, crude. 


MP. WASITIOR: Judge, you see the word you are 


rv 
) 
C 


mE COURT: That is my interpretation of 
9 evidence. 

(Rn. WASHOR: What I am suggesting to your Honor, 
Mi hat this is a crime that involves concerted actions, 


12 | concerted between the person Bolen and Armin. 


up COURT: These fellows were crokks, the iowcesy 


| acum of society, and this defendant cooperated. 


Sa AD ” - 4 
i) , ASHOR They concerted -- I understan 
i 
{ 
16 1} -- a! - sm ne -inciry + +} ‘Ql we be Pe et 
| wart 1 ruie, 2 am now ringinrec to the Court gs atte.. 
7 | rien and asxina your Honor why you cannot change te 
© SUuLs antive lication of tne ver Ce 2G TAs stac 
7 tO CoOASsSIUes AL ieast oO tre point Ot s@ncenee CNa tl 
tole , 5 ‘ ~ rn ~ a . - -_ . nr - _ 
J 20 ther Oud © a4 mercer hetween tre GConspitacy Ccuarge 7 


a | as well as the substantive charge here. 
22 || “he concerted action on the underiying facts as 
gest that the conspiracy cnarge 


23 || a resuit of which I 


24 |) ana Ibstanctive cNnarye should merge, they are nor 


25 real. separate and distinct. 


‘ % 4oda 


Ww 


Gefercant, Max Jimenez ~- 


THE COURT: I don't think the evidence supports 


(? 


re 
o 
ct 


“un. WASHOR: Reqaraing the impc ition of 


what nas to be done and what shoulad be done. 

I have to soeak my peace to the Court on benal: 
of tha accused, one, because I 4m oblicated, two, 
becatse I am concerned. I know you have to impose a 
sentence, a jail sentence, and as you have indicatea, 
as 4 jeterrant problem we have here, that has peu! 


accor 2lished already. Not merely because I say so, 


but because it's a fact. 


15 || 
Severe jail sentences nave been Golea out in 
16 | 
the ;ast. It would seen ludicrous in this say ana ae 
17 
witn <wne news MeaGia KrOwine wiat GoEés o in tne coure 
18 
room, and the sophisticated approacr of the peop.c 
19 
that cead the media, more marticrlariv otkher memroer 
20 
i of the Police Department, to believe that what has 
21 | 
happened in the last handful of years, three, four, 
22 | 
* Zive years is not a deterrant. I say to you honestly, 
23 it 


| Judge Weinstein, if it has not acted as a deterrant 


alreecy, you're almost talking to a brick wail when you 


awd 
in 


address the public in the way of severe sentences, 


as ' o bbe s\4 « ANI Ge ee ew 8604 V0 55 ww wile “ee 6 40S c i  .f 
“ : 
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of the Indians. 
THE COURT: He is not the last, but I think they 
l nave a few more on file, don't you? 
MR. SCHLAM: I can think of one offhand, your 
Nonox 
l THE COURT: They may not get tnem for these 
i crimes, but they have on fact problems and others. 
\ MAR. WASHOR: When I say the last, I doa't mear 
» the categorical last, I mean the last of 


the scandpoints of the investigative processing. It's 


—_ 


w 


at the tail end would be a better way of defining it 
to the Court. I suppose that seems to be the most 
important factor to your Honor, because you have 


demorstrated compassion, and understanding, of how this 


7 
‘a - 
B@aa > * nA 2 34 te awd? by ns 9 — 
artrects tit 2anasviacuad S CaMILsay, tne CALLGCFen. 
- > - -r ~ . ~ 
1a ~1steEeneau Ou OoOnor most sincere.y 
19 bo % ' 1- * , 
nm. ac at ome time i WOU € muc 11Cce=z 
AA 
au = - 


4ust for the Court but for al! the others that have 


i to pa the most serious conseguences of ionag incarcer 
Ht 
$9 & 
ea ation that is the frustrating conflict I am dealin 
24 || ins = Seen ee yo ' F i aintmace? ie a th 
wa ee . Instructing your Honor, i say tnat gin- 


NN 
w 


culty uncerstanding why the Court 


a ane ane ae ES 


others. 

You see, we have a situation with Jimenez where 
we dc have good on one side of the scale, and we have 
the }.ind of good on one side of the scale which is left, 


toed its mark. The number of arrests, or as you 


catecorize it, when he was good he was very, very gooc 


Tho 
ash 


and when he waa bad apparently ne was very bad. 


point is weighing it, you can't disregard compiecely 


what ne has done to bring about some gooc deeus. “any 


kilied oy those on the outside that really just snuo 


Ps 


14 ‘ ; 
thei: noses and pay little if any attention whatsoever 


15 


' 
12 , - 
good ceeds. “embers of the Police Department are celine 
| 
} to lew enforcement. 
| 


7 , m in@iwiaual hatarea * > ar 

We do have an incivicual before y: hat “as 

\7 ! Agnmor _ > = vy mei nr - «2 Ae 4 ~ = 
emor itratea LTHArougn CTIONS, Ot WOTGS, WHICA Vary 

1S a tear —e ne ien :) hea he vs re an ‘Mas 
sfter are categqorizee as Ccuaeanp, Re AAS Crawiee ON cl 


bel i’ he has peen wounceu,Ae réfusec te foliow corcers 


eat of a »orother officer who was wounded, he 4id not abanian 
\ 

q > . . « 

21 | his cuty, he did not dishonor the badge, or the others, 
i 

22 i faa . " — ce 

7 when he was ready, willing and able to have nimseit 
{i , 8 ¢ . 

23 | kille, anc how much closer rhetorically can a person 
i 


24 | get in this world to actual ceath than being wounded. 
' 


25 | You're familiar with the report, you're faemiliax 
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24 


25 


48a 
with che bacxgrounc of the particular case that 


~- 


referring to. You know I am sure that this sun hes | 
infiltrated during the good years as a cop to the sost 
difficult concepts of society, the militant society, 
those that go much against our government, refers <o 
those citizens that merely violate the law because of 


greed. 


= 


T have spent a lot of time with Max Jimenez 
prior to being engaged as his Counsel. I have spent 
time with him when he was tried on the State case, I 
Spent <cime prior to that. I knew Jimenez prior to that 
I can suggest that there have been many discus- 
sions relative to attitude, more important, relevart to 
justif:cation and rationalization which most peopie 
seem tc do when they have a problem, and probably the 


one phrase that I can bring to your attention stated to 


ec 2 yery mornin in my office by Jimenez, and it 
~<+ , . > | ” o a , . 
ums 1 ip pretty well as to what makes him run. And 


he sai. in no uncertain words to me, if he had to do it | 
} 


all over again he would not be charged with a crime, and 
I know what he meant by that. 

fe didn‘t mean he would not get caught, he meant 
he woul.! not have let the peer pressure, the greed, the 


reason that people do wrong things, the overpower, the 


ee 


“Ya 


and I suppose 4.8 
loner Geass ws ¥e5 2 
at the point of trauma there seems to ve some sign of 


contrition, but, Jucge, suppose I just suggest to you 


that it's never too late for an individual to recognize 


the error of his ways. Ana it’s never too late, hope- 
fully, for someone to hope to renabilitate themse.ves. 
And, © ask you to weigh the equities. 


(continued on next page) 


€c < expect it to give hima minor 
What he has suffered to this point, 
lenient sentence, will leave a mark that remains 
wife and children, for the remainder of 
it's rot your fault, or t: Prosectuion's 
The worst 3¢ am must hear is the one ne 
has ceused to be corn n , i nes he hes 
lovec. iie has got tne intellectual ability to unuer~ 
stanc that. 
"oo much time, too long a time with the hope 
act as a deterrant will do more to camage 
-adividual, and T do suggest the ends Go not jus- 
c myselt 


to take consicae 


rot such wide latitude Judge weinstein, there 


any cthers that are interested in tne outcome of 


those that are fearful that you could impose 


seven, ten, clever those that don't 


a deterrant anc those 


: © , P MOU TAAa! 4353 A juUuwTeC, OSCF Se, 
Lt RAV reas to od v f1at 28 Srougnit to my atten- 


4 rs written to tne Court. 


» 


- WASAOR: NOt On the assignment aspect. 
4 | THE COURT: He> did you get on on a Situation 
dake chat? I think i. seems senseless under the 


6 present conditions for you to serve on an appeal. 


it. WASHOR: T say to you, most candidly. Jue 


8 | reali, finance is not the only thing that dictate 

9 provisions 

10 THE COURT: You do what you wish. 

iP MR. WASHOR: I do request aid financially fror 


12 | the standpoint of the ordering of the minutes, et 


3 cetera 
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16 Ti Ul navi ct and vir tC avaiial:. 
17 or t se. 
is ro i Sus ) Aan ora Ou ec  & 5 yu 
19 an! £ t t r cr, i wil bmi OL 
20 ac f i wi ive it to you. 

| 
21 | [ will be happy to give to you anything I car 
22 | to tha nything else on that matter; you want to 
23 ; . 
24 Hi) UEFENDANT ;: “0, Sir. At this point I an 
25 willis t accept the Court's statement that they would 
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sore 
for 
tor 
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Ee &@ Aarsn. ‘NOT Ves i@u. 079 Witla appear- 
4 | ance we're dealing with that pattern that i know I an 
inc to hurt you and your family. That I a: @oing it 


6 for ccher sentences, count one, nine years, count 


6 | in other cases where there has been assignment 
g of cooperation I have reduced the sentence. Unfortu- 


10 mately, this defendant is in a position where he says 


eis at the ené of the line. On the other hand, if 
12 tnrere i any sign of cooperation to the extent of 
13 coope ation is possible, I will consider it as I have 
a in th 2stner cases anc consider 4 reduction, mtion 
1s |i for r duction can be made within a nundred twenty days 
4 iftter mal ate comes Own. . 
'v 
17 t ir MOC. » 1e 34 fra al 
c. ,Cate C Ou u ‘ f < 
J 1¢ ep" wie er rOul WOU Cc z 
7 
™ el . 
21 THE COURT: I'11 put him on bail perding appeal, 


2 it’s gubstantia] case and a case tried as hard as 
+ 
fer some days there is definitely errors in the 


recoi there is never a perfect record particularly 


25 in a c:se like this. So, 1f the Appellate Court wants 
2 


| 
|! 36a L 
| 
= 
a 
1| - - c rer - ola . ‘ 
\ to reverse, there is reason to reverse in the care. 
| I think you ought to be suc bail 1 1 


appeal, any obtection? 


MR. SCHLAM: Mo objection. 
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THE COURT:* I am not saying there are errors, 


I am not inviting the importance of appeais to reverse 
i 
r " 4 rphane ~# vworeal 
. aying there is a chance of reversal. 


i You have indicated that there has to be a 


10 


| pattern, whether I agree or disagree at this point, I 
i P 
1} ‘ 5 
must respect vour opinion. 
+4 
le | “1 cry rr Pg arm “Ar = ~ 5 ° -* 3 ‘ ~ + 
i COURT ; i am not sentencing on tac oagsgls ot 
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the individual anymore for deterrance, he 15 DelNG 
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| gacrificed, in away, tar tne good of society 20n't 
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| ot « Hoare 4 ‘ 5 ‘ -_ —— Ps i 
writings where you really are the backbone to the 
4 
rit kh ry -~ ~~ ~~ Ar + me bs ~ =~ <7 ! 
eitth Amendment, the right to remain Silent. You are -+ 
c 
2 | 
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THRE COURT: I agree, He has got a rigat to 
A 
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erai 324ONT, Hut 1f he comes in and he the Govern- 
' ~.4 ~~ ae y ~ of; eo c _ - = 
nent inder ex othe -rOOKS and thieves, e's 
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| entitiad te ‘ ideration. 
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Oud NOd against Rim that ie Was 
fjient. t ol against Nim he was convicted, 
ent tr 1e@ ther testified. But I am not soin 
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ave aN app.rication belore the 
jury comes ; waiting out in the hallway I 
noticed that Mr. Jiminez' wife was cry nag. I just 
wamt to ask whatever ectators are going to be 
present during the churge, maintain their composure. 

should not sit in the 
courtroom 
MR. WASHOR: tT -vernment brought this to my 

attention « tne bench. I have admonished 


the family of the « naant. They assured me they can 


maintain thei > There should be no problem. 


maniag 

innocence. I hav S te the guilt or innocence 
se defendants. thing that I have said or done 
the course tC trial should be taken by you 

rulings that I have 


of procedural matters 


-e 
coughout the tria. ia 


sirly in accordance with the iaw anc the 


evidence before you, and without sympatny or favor to 


any party. Everyeme here is entitled to equal justice. 
The st that this case was browght in the name of the 
Unites States does not entitled the prosecution to 
any benefits. The is merely 
in writin te. as 
no weight in your determination 
defendants 

That means that the Governmene 
proving their guiit beyona 

individually with respect to 


the crimes they're accusea 


untavorabie 
he does not 
You may not consider the fact that a aetencant 
did nce= testify. 
A presumption remains with a 


#<e | + thy 
Gaetenc nt wai 


t not be considerec 


deliserations. 
reasonable doubt means a coudt sultsicient 


to cause a prudent person to hesitate to act Jin the 


most important affairs of his or her life. A reason- 


may result from the evidence you heard or 

.ilure to produce evidence. 

Finding a person to be guilty of 4 s 

is, of course, an important and serious occasion 

life and in the life of those before you, ana 
il consider the se s Of the matter in 
ining whether ycu have a reasonable doubt. 

Nevertheless, if at the ena of your delibera- 


you are convinced beyond a reasonable doubt 


<r that crime. 


=a | ar ~ > a 
Sonable CoOoudot cH 


- nowin® 1+ ‘ 
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ly, and voluntarily, 
omplish something 
with the bad 


43isregara the iaw ana 


can be r ina@sasay Pprosecurtea tor. 


*% KNOwing if i 


eecal-e@ Of & tistake, carelessness, negligence 


Stupicity, Or some other non-criminal reason. 


State of mind of these defendants will 


determined by you based upon what you have 
in examining the 
nowever wilfully, intent 
ignorant of a fact important and material to 
oncuct, in order to escape the consecuences of 
iminal law. 
This indictment charges three distinct counts 
*Ou Must consicer each of them separately 
each dezendant. In other words, 


iding six cases here. 


+ will first read each cou: 


as follows: 

“Becween the years 
Narcotics Lurear of 

= 


~ 7 io - ee © - *) 
“O4iCe vepartme: entitiec, ne 


: ‘or si 
~-%*9EQ@esONS unit, 


Charge 


—— iction of 
34F258G01CtTioN of 


was t. gather evidence for the arrest and prosecution 
of major narcotics violators. During tre aforesaid 
period, Maximo H. Jiminez and James H. Malone, the 
Gefencants, and Dominick Butera, now deceasec and 
named herein as a cc sonspirator amd not as a defendant, 


| 
were ‘nembers of SIU and, as such, were Police Officers! 


acting under color of the law of the State of New York, 


During the aforesaid period the legitimate 
on of the SIU was perverted and subordinated to 
the end of obtaining sums of money for its members, 
including the defendants, through theft and extortion 
from narcotics dealers and suspects who were 
subjects of their .nvestiygations. In short, 
princ.»:al purpose of investigations conducted 

including the defendants, was 

eng 
nembers of the SIU 

rep 24 violations Of the Constitution of the United 
States, the laws of the State of New York a@md the 
regulécions of the Police Department of the City of 
New Ycuk. 


The illegal activity of the various members of 


, ianciuding the defendants, was undertaken with 


Charge 
consent of t 
14 could not have succeeded without their joint 
on. 


Yn or about and between the first day o 


Januawy 1969 and the 30th day of December, 1971, seth 


dates being approximate and inclusive, within the 
Easte: is New York and elsewhece, for the 
purps f carrying out the illegal SiU activities 
heretor described, Maximo H. Jiminez and James ii. 
Malone the defendants, together with Dominick buterea 
vex co-conspirators known and unknown to the 
Jury, wilfully, knowingly and unlawfully 
-d, conspired, confederated anc agreec together 
each other to use their authority as Police 


the law of the state 


was part of said conspiracy that the defendants 

co-conspirators wilfully, knowingly anda 

would use their authority as police officers 
law of the State of 


obtain money f hef extortion and other 


wWno were Citizens Oo: tne Unitec states, 
injuring, Oppressing, threatening and incrimi-' 
n the free exervite anc enjoyment of 
.¢ and privilege secured to them by the 
United States, namely, the right 
ve deprived of property without due process of 
t was further 
wnaants anda ] co-conspirators 
stence of conspiracy and would take steps 
21 tO prevent disclosure of their activities 
n furtherance of the conspiracy and to effect 
cts thereof, the following overt acts, among 


were committed is the Eastern District of 


about February 20, 1971, defendants 


Tr 


anc other metwers of SIU divided 


it of one Ismael Quinones in Brooklyn, New York, 
second, On or about March 18, 1971, defendants 
nd Malone and co-conspirator Butera had a 


boland and William Armond at 


Queens, New York.” 


BEST COPY AVAILABLE 
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~ es) G@ acts are true, this would be a v‘o- 


, laticr. of the United States Code, Section 241. 

| 
4 || Now, I will tell you in a moment about overt 
5 | acts, but Section ?41 provides as follows: 
6 | "If two or more persons conspire to injure, 
7 Oppress, threaten or intimidate any citizen in the 


@ 


free exercise: or enjoyment of any right or privilege 


9 secured to him by the Constitut.on or laws of the 
10 Unitec States, or because of his having so exercised 
11 the sume, they shall be guilty of a felony." 
| 

12 There are four elements, if you analyze the 

| 
13 statute which the Government has to prove beyond a | 
14 reasonable doubt. 


16 in a@ conspiracy. 

17 Second, the object of the conspiracy must have 
18 been to injure, oppress, threaten or intimidate the 

19 victin. in the exercise of a right or privilege secured 


20 oy the Constitution. The Constitutional right that 


21 the defendants are accused of preventing citizens 
22 from freely exercising is the right not to be deprived 
6 23 of proverty without due process of law. A conspiracy o 


tw 
pd 


to vio.iate this constitutional rigiit would constitute 


25 a fede: al crime. | 


Third, > victim of the conspiracy 
been « citizen of the United States. 

A person born in Puerto Rico is a citizen of 
th: United States. 

Pourth, there must have been an intent on the 
part of the <a fulfully to prevent the victim 
from -reely exercising a right or privilege securec 
the Ccnstitution or laws of the United States. 

Now, the first element is the conspiracy element. 
That required you to find two things: 

First, there were two or more persons involved. 

person cannot enter into a conspiracy with 

des the two defendants on trial, it is char 

was a co-conspirator. 

the two 
conspired or 
agreement among 

comconspirators reterred to in Couat Gre 

ma not fina that a conspiracy existed. The first 
thing you have to ask yourselves is whether there was 


awilftl and knowing agreement. 


rder to find such an agreement, it is not 


necesséry that you find that persons charged met together 


enterea 1ln‘u an express or formal agreement, or that 


tea orally .r in writing that tne s¢ 


Or how it was to be achieved. It is sufficient to 


show that they came to a mutual understanding to 


accomplish the unlawful act. 
The. evidence must show beyond a reasonable dount 
tne conspiracy was knowingly formedanc the 
wilfully participated in the unlawful pian 
tne intent to advance or further some object or 
uw of the conspiracy. Here, of course, to prevent 
citize:.s from freely exercising their rights under 
the ccnstitutional laws of the United States, 
xplain them in a moment. 
The agreement may ve inferred from the circum- 
and the conduct of the parties as revealed by 


_More direct 


@ conspiracy. 


(Continued on next page.) 
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To be a member of a conspi-cacy the defend 


need :.ot know all of the details of a conspiracy, 


nor al the parties to it, nor all the means by which 


the objects were to be accomplished. Each member 

of a conspiracy may perform different and separate 
acts. It is necessary, however, that the Government 
prove Seyond a reasonable doubt that the defendant 
was aware of the common purpose and that the common 
purpote was criminal in nature and that the defendant 
was a willing and knowing participant with the intent 
to advanmce the purpose of the conspiracy. 

A gingle conspiracy over a period of almest 
three yvears is charged, not a series of individual 
conspi-acies. You need not find that the conspiracy 
covere i entire three years or that it was limited 

in question, but it mus< be more than a 
conspiracies or 

reali conspiracy, 
yiracies, the 

must be acquitted. 

may find a defendant participated in a 

the Goverment proves beyond a 
that he entered the ongoing conspiracy 


continuing conspiracy. 


Or to its e! 36 all the 

cs of the crime are proven as to him beyond a 
reasonable doubt. 

A single act may be enough to draw a defendant 
withir. the ambit of the conspiracy, provided you are 
convir ced beyond a reasonable doubt ‘hat the defendant 
knew of the. conspiracy and associate: himseif with it, 
intencing that it succeed. 

The second elemant of Section 241 pertains to 
the ob - ect of the conspiracy. You must find that the 
object of the conspiracy was to injure, oppress, 


threaten or intimidate the victim of the conspiracy 


in the exercise or enjoyment of a right secured by 


the Constitution or laws of the United States. 

The right not to be deprived by state officials 
actine under color of state law -- and policemen are 
state -fficials for this purpose -- property or 
libert’, without due process of law is guarantecd 
the Fourth Amendment to the United States Constitution. 

Money is property within the meaning of tae 
Consti. ution. Abusing the power possessed as policemen 


to con “iscate the money of individuals for their own 


use, constitutes a deprivation of property or liberty 
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witho.. Gue orocess under the Constitution. 

The third necessary element of Section 241 
that the victim of the conspiracy be a citizen of 
the United States. The 14th Amendment to the 
Consticution of the United Statas provides: "All 
persons born or naturalized in the United States, 


and subject to the jurisdiction thereof, are citizeis 


of the United States and of the state wherein they 


reside. 
"Amarican citizenship may be acqui red by 
birth or naturalization or by special act.” 
explained to you, birth in Puerto Rico 
is equivalent to birth within one of the United 
States. The Government contends that persons lisced 
in Couat as victims were citizens. 
fourth and final element of Section 241, 
wilfully with the specific 
named in the indictment 
C MstTlicutsonads Tagit. 

I have already indicated to you what wilful 
and Knowing and vGluntary and intentional is. That 
is essc:atially that there is an act done deliberately 
with bid purpose to disobey or disregard thea law. 


[It is not necessary to show or prove that the 


jefenc mt was thinking in constitutional terms at 
time c- the incident, for a deliberate deprivation 3% 
a person's constitutional rights -- here the right 

not tc be deprived of property by a person purporting 
to act as a policeman. It is not necessary to show 
that he was thinking in those constitutional terms 

in orcer to have the specific intent to deprive a 
persor of his constitutional rights. You may find 
that = defendant acted with th e requisite intent, 
even i- you find that he had no real familiarity witi 
the constitution or with the particular constitutional 
rights involved, provided that you find that he 
wilful.iy and consciously did the acts which deprived 
the victims of their constitutional rights, knowing 
that the acts were illegal. 


If you find that the defendant knew wnat he 


was Cccing and that he intended to do what he was 
aoing, an dif you further find that what he cid 
constituted a ceprivation of a constitutional right 


then you may conclude that the defendant acted with 
the specific intent to deprive the victims of their 
constitutional riachts, knowing that the acts were 
illegal. 


If you find that a defendant knew what he was 
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doinac and that he intended to do wiat 


and you further find that what he did constituted 


deprivation of a constitutional right, then you may 


conclude that the defendant acted with the specific 
intent to deprive a victim of a constitutional right. 
Por example, the defendant need not have been 
aware chat a Federal statute or that the Pederai 
Constitution was being violated if he was aware that 
he was wrongfully easing his police authority to 
take preperty in violation of the right of a person 
to be brought to court to have those rights adjudicated 
in a lawful way is abuse of process. If a poiiceman 
deliberately uses his authority to seize money for his 
own use, that would ve a deprivation of constitutional 
rights. A mere failure to comply with police or 
court -egulations, becaus e of gome mistake or 
negliccnce would not suffice. 
All peopls regardless of taint or cegradatiocn, 
as they are citizens, ithin the protective 
embrace of Section 241. Even suspected criminality 
Or eventual conviction and incarceration of the 
victim: furnish no license for the destruction of 
guaranceed constitutional rights. 


So when we say that a defendant must have the 


ic intent to violate the law, what coce 

1 this context? Obviously, a defendagt to be 

does not have to say to himself, “Today I am 

out and intend to and will violate the 
const..tutional rights of some person." People who 
commit crimes such as this -- and I want to emphasize 
that have no views as to the guilt or innecence of 
these cwo people -- do not usually have the Constitutign 
in mird when they act. 

What is required in this case is that a 
defencant have said to himself, in effect: “When 


a siitable opportunity presents itself, I will use 


my power and authority as a member of the New York 


City Police Department to force citizens to give me 
their woney for my personal use, without a trial 


before 


icrelevant in this connection. 
Now, you remember I discussed overt acts. 
chem to you from the indictment. Under the 
2le law an individual may not be convicted 
t.racy if no overt act, physical acts are 


committed in furtherance of the conspiracy. it is 


hat 4 cette ncant mereiy are 
illeg:l act. Something physical has to be done to 
begin the conspiracy. The physical thing that is 
done need not itself be unlewful. Of course, the 
conspiracy or agreement must be unlawful or there 
is no illegal conspiracy. Unless you find beyonc 
a reasonable doubt that one of the co-ccnspirators 
commi-:ted one of the overt acts charged, and that it 


was done in furtherance of the conspiracy,’ and with 


knowledge that the conspiracy existec, you must 


acquit the defendants of the conspiracy count. The 
overt act must be committed aiter the conspiracy 
comme:ices and before it ends and in furtherance of 
the cv. aspiracy. 

Since intent and purpose are states of minc 
and i= is not possible to look into a man's mind to 

at he was thinking, you're coing to have tc 

that from th e evidence you have heard and 
take into consideration all of the facts anc 
circunstances as you determi re them, what the state 

rd of these defendants were at the times in 

question. 

Therefore, direct proof of wilfulness or 


intent or knowledge is not necessary, Dut 


na’. be inferred fros 
heard them. 
It is not necessary that the Government prove 
both overt acts, just one of them suffices. 


You must consider the guilt or innocence of 


the alleced conspirators separately. That is, you 


must cetermine separately, beyond a reasonable coubdt, 
as to wach defendant whether he knowingly and wilfully 
became a member of the conspiracy charged. 

Mere similarity of conduct among various 
persors and the fact that they may have been tocgetner 
and discussed common interests, does not necessarily 
estabiish proof of a conspiracy. 

Mere association with conspirators is not 
suffic_ent evidence of guilt of conspiracy unless 
there .re other circumstances. You have to consicer 

tne circumstances together. 

respect to t s first count 
nave to decide af any or tnese 
defendants named, conspired to violate the civil 

of the individuals ennumerated in Count 1. 

an agreement was made between these 
further and determine if any one ot 


ny one or more of the overt acts 


of the Court 
ailege.. to have been committed in 
conspiracy. 
With respect to this count, even if you were 
fird a defendant acted wrongfully and in violation: 
stete law, our state laws against theft, robbery 


bribe seeking, you may not convict unless you 


find beyond a reasonable doubt that his conduct 


violated the Federal stat’ as I have explained it 
to you 

Of course, an action may be in violation of 
both Federal and state law. 

Counts 2 and 3 are known as substantive counts, 
They charge that the defendant illegally took money 
from individuals, thus violatine their constitutional 
rights, although the provisio:s are slightly 
Gifferert. 


(continued next page) 


three to vou cogetaer because the same acw aypale 


both of them anc they are quite similiar: 
Count two charges that on or about the tewntietn 
day cf February 1971, within the Eastern District of 


New York, Maximo H. Jimenez and James li. Malone, uncer 
cover of the law of the State of New York, wilfuily, 

knowir.gly and unlawfully did take, abstract and aporo- 
priate to themselves approximately four thousana uol 
lars -rom Ishmael Quinones, an inhabitant of tne State 


of New York -- thereby depriving him of a right securede 


and protected by the Constitution of the Unitec Stateg, 


namely the right not to be deprived of property without 


4% due process cf law. 
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Ke 7 - ‘ +. *a77 

© it relates to the 18th day of March, 1971, a 2 

q y ¢ c rar avAr 

4 taki of allegedly $4,500 from Jonn Bolanc 4 

5 A = + - . ~ 
Widsets iM AL na, ©G rivin tne © tAe ri Secure 

iv? - + ’ . >» + . > . 
a ; eae | t »~ es a et ; a & aes a Ce 

9 . ‘ ¢ ¢ ‘ ce v < 

) — ~~ 1 ; 

=! process of law. 

”) 

-« Yow, these two unts charge a violat.on of 

- my ; 4 +h e > i r ‘ ad - 4 - ; } G 

- ePectior 24924 cre first one was OL 441 O21 41 C42 25 
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63a 
any inhabitant of any 
distri.t to tne jeprivatso” of any rigts, 
or immunities secured or protectec by th 
or lews of the United States ahall be guilty of an 
offense against the United States. 

Here the two are the four elements of the cramey 
each Cc: which has to be proved beyonce 4 reasonable 
@Goubt: first. the concuct of the 4efendcant must have 
deprives the victim oF a right, privilege, or immunity 
secures. oF protected by the Constitution of the Unites 
Statet. One of the rights is that no person acting 
under color of law shall deprive any person of 
without due process, and money, again, +* proper "Y- 

Second, the accused must have veen actsns under 

law, that 4S, while using oF misusing power 
by reason of the law, that is whise misusing 
possessed by reason of state law. 
cerson coes not nave to be in 
late nis dauty- 
Third, crc } on upo hom the a.iegeo t waBb 


committe. must have been an inhabitant of the United 


States, here, the State of New York, and fourth, there 


must have been an intent on the part of tne defendant, 
wilfu.ly to subject the victim of a deprivation of a 


security secured OF erotected by 


dicslagvuacasie 


secticnu required that the person be a 
an apertment or éven ina York, 
persor. an inhabitant, even 
“mn though he may be in 


The conspiracy must prove beyonca a 


defencants conspired to act 


ne 


doubt 


dy told you, 


have alrea: 


possessed by virtue of State liaw 
because the wrongdoer 15s 
Law, taken under 


robbery or 


reasonabd 


vou 


unless 


cConauct 


under 
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the offense as charged, if 
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aw he even 


ne aided 


ana 


cOrsti- 


abette 
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o |i another, and this is the aiding and abetting division 


6 of the Federal statute that I am now coing to explain 


ct 
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provides as follows: 
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he did, then he is an aider and abettor and 
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s he is treated in the same way as the principal. 
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is necessary under 
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am now going to tell you, 


f limitations, to 


rurtner:< 


cy was performeda while conspiracy was 
fendant a member 


beyond reasonable doubt that money 


cescil oT ss in counts two ana 


that was 
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anc count tnree were charged cf Raving veen 


the 
Ne ee 


on or after February 20, 1971 t you have to fined 


hat the statute of limitations doesn't bar this action. 
that 
nar1ctment 
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Xbviously the a 


summations 


be aeterr 


whetner als 


jhting was good, 
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whet: 


-f£aread 
interaerec 


reliability 
evidence, 
tionship of 
vernment or } defendants, 


the outcone 


1+ne 
1Lne 


-espect to 


testimony of a witness may be discredited 
by showing that previously he or she made statements 
which were inconsistent with the pre testimony. 
fact that a witness has been convicted of 
be considerec by you as evidence of 
h may make 
person who 
jury must have his or her testimony even 
carefully scrutinized. 
are not to give any greater 
a witness who test.lfies 
fact that 


His or 


witness. 
>comp Lice 


SCFUTIANIZE 


the ! hat the witness committed a felony shows a 


defec* his character that may have mace him more 


the witness stand. In the second 
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oriense so tnrat 


favor and avoid 
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for écivantages receivec. 
| Tne defendant Jimenez testified he never wrong~ 


§ fully obtained money while a police officer anc that 
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6 he never violated anyone's civil rights. 

7 He has an interest 1n ALS acquittal anc accora~ 
; 7 ingly his testimony s .ould be scrutinizec witn that 


0 (continued next pade) 


charge 

Nothing I have said is tc ov taxeh 45 express- 
ing any view of mine with respect to the credib.iiity 
of any witness. 

This is an importnat matter that yo must 
decide. 


The law does not prohibit the use of informers 


or alleged accomplices or the pleas or other arrange- 


ments which the witnesses described. Whether you 
aprove of the use of any promises or advantages 
given to witnesses should not enter into your decision 
as to whether these defendants are guilty or innocent. 
You should, however, consider the nature of the 
arrancements of the witnesses on the issue of their 
credirt.zlity. 

The mere number of witnesses and documents has 
no necessary relationship to the burder of proof. 

Your recollection of the evidence governs. 


. 


If you wish to have some of the testimony 
repeatud you may make the request anc » will call 
ycu into court and have the reporter read those 
porticns you desire to hear. You can have anyting 
reaa back to you. I suggest, however, that you be 


specific to avoid reading testimony you do not 


desire to assist you in your deliberations. 


charge 

if you are confused yOu May send 4 note 
for he_p= on the law. 

You are entitled to your own Opinions but you 
should exchange views with your tellow jurors and 
listen carefully to each other. While you should not 
hestitate to change your opinion if you are convinced 
that another opinion is correct, your decision must 
be you: own. 

Any verdict you reach must be unanimous. 

Your oath sums up your duty ----and that is 


without fear or favor to any man, you will well and 


truly try these issues before these parties according 


to the evidence given to you in court and the laws 
of the United States. 
If you want any of the documents, send in a 
note a..3 we will send them to you. 
Yow, 13 there any objection to my releasing 
tne ait arnates? 
WASHOR: No. 
GREENBERG: No. 
SCHLAM: No. 
COURTY The alternates are excused. 
your things and return downstairs. Do not 


discuss this case with each other or anyone else until 


crarge 
after the verdict is in. 
Thank you very much. 
Now, will the attorneys come to sidebar in 
case I have misspoken or mitted anything. 
(Sidebar discussion out of hearing of the 
jurors.) 
MR. GREENBERG: No objections and no requests. 


MR. WASHOR: On page 16, at the bottom of page 


iS, up to 16, the Court discusses advising the jury 


how to determine intent. I suppose by just inadvertan< 
you left out, including the exhibits -- in other 
words, they can consider -- 

THE COURT: Oh, yes. 

(In hearing of the jury:) 

THE COURT: In deciding the intent o f the 
partie.:, in addition to the witnesses you have to con- 
sider -he exhibits to the extent you think they bear 
on the questic¢. 

(Sidebar Giscussion out of hearing of the jury.) 

MR. WASHOR: No other exceptions. 

MR. SCHLAM: I have no exceptions. 

(In hearing of the jury:) 

CHE COURT: Swear in the marshals. You have 


already filled out your lunchoen requests and we will 


Charge 
have that about 12:30. 
(At this time the marshals Were thereupcna 
Sworn.) 


THE COURT: All right, ladies and gentlemen, 


it is time for you to consider your verdict. 


(The jury withdrew from the courtroom at 
10:50 a.m.) 


(continued next page) 


(URE, Rave yu exatmined the nera, Court's 
Exhibit 3, gentlemen? 
MR. SCHLAM: Y_es, your Homor. 
MR. WASHOR: Yes, your Honor. 
THE COURT: May I nave the p-ictures of the 
restaurant? 
MR. WASHOR: We have agreed that these are 
the pictures. 
THE COURT: I am handing to the marshal 
Defendant's Exhibit L-4, L-3, L-5, L-=-2, and i-l. 
The affidavit with initials? 
MR. WASHOR: We have that. 
THE COURT: That is Defendant's Exhibit Y end 
I am hunding that to the marshal. 
he Lab Report? > 
MR. W_ASHOR: There are 3 documents relatec to 
the £€.rure. 
THE COURT: G-overnmefi “e Fabipit 6, 7, age 5S, 
_« the-marehal will take those. ‘ 
| The log book? 
MP. WASHOR: That is not in evidence. 


fHE COURT: I will tell them that. 


The wiretap order? 


BEST COPY AVAILABLE 
——-| 


Lisele 
that. he one in evidence is Exhibit A 
wiretap order for 86-10. It happens to be for the 
buildings right around the corner. 


MR. SCHLAM: Let me see that a second”? 


MR. WASHOR: It is on Alvares ard Velano. 
COURT: I will explain that to the jury. 


WASHOR: The reason the exhibit related 


MR. SCHLAM: That is not what they asked for. 


MR. WASHOR: If they are confusing the wiretap 


order for the premises, it has to be clearec up. 


MR. SCHLAM: just want to point out, your 
Honor. in the wiretap order, Defendant's Exhibit X, 
the zidresses > M2 } Village Queens ana 


Queer ;, which are ! the vicinity of Jackson 


JuctI . 


MR. SCHLAM: Your Honor, these two have nothing 
to do with this one. This is 3419. This is Velano 


and A.varez. 


be part of it. We may have 


to l ok tirough it, I don't remember offnan 

THE COURT: tne wiretap and orcer, Detfenaant'’s 
Exhisit xX, February 17, order by Parrow. Defendant's 
Exhicit W refers to a Shapiro order of March. 

MR. WASHOR: Can we see it, Judge? 

There is such an order. I quess the only way 
to a..swer it, it's the follow up order apparently. 
Can':. get any other orders into evidence. 

Your Honor, I would ask that the uurt exclain 

osder that is in evidence is separate and distinct 
38-10, though there is an installation sheet 
ig a legitimate order going into evidence. 

THE RT: it is legitimate or not, 
it il.dicates that there is a court order. 

MR. SCHLAM: I will object to that. There is 

31S in the record ‘or making any statement lixe 

They offered into evidence a wiretap. 

-€ cdoes Show that there was a plant. 
"e not askiag for a slant 
location. They are asking for a wiretapv order. There 
is ne wiretap order and that is the answer to their 
question. 


MR. WASHOR: Except you cannot take it out of 


wT COPY MLAB 


aw 


mp 


THE COURT: 


YOu 


7‘ll expiain it to then. 


it bears on the question. 


You decided 
MR. WASHOR: 
MR. SCHLAM: 


THE COURT: 


Bring those 


ask cnem and they wiil stop 


be s :opped. 
MR. SCHLAM: 
begins at page 57. 
THE COURT: 
MR. SCHLAM: 
MR. WASHOR* 


solloquy. 


MR. SCHLAM: 


vovok, the memo pad. 


evidence. 


on what is to be read? 
How do you do that? 


Direct and cross. 


Where is it? , Let us get it. 


exhibits in, Mr. Marshal. 


I wiili 


whenever they want to 


Your Honor, the Tange: testimony 


Give that to the reporver. 


It concludes at 188. 


This is eliminating all tie 


Maurer's testimony starts at 


You cannot have it. 


That was not introduced into 


You have asked .or a copy of a wiretap order 


for .3-10 34th Avenue. 


in es. idence. 


acs ort NO 


We do not have such an order 


We do have, however, if you want to 


~) 


cn 


co 


is 


t 
to 


ty 
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ww 


Defendant's =xhibit W, whic: shcws ; Dant 
38-~-..9 34th Avenue in the basement, pursuant fo an 
order. Do you want to see that? 

THE POREMAN: Yes. 

THE COURT: Give it to the jury. 

Now we have the testimony that you have asked 
for. We have all of Tang: ‘s testimy and all of 
Maurer's testimony. The Court Reporter will begin to 
read t. It is quite a bit. As soon as you have 
hearc enough, let us know and we wiil Stop reading. 
Commer.ce the reading, please. 

(Testimony read from page 57 to page 73, line 3.) 


THE COURT: Is that enough? Go on to the next. 


y 
THE FOREMAN: There's a question on the cross- 
examination of Mr. Tange. 
i 
THE COURT: What do you want? ; 
TR: POREMAN: -- As to whether or not he ‘{n fact 
Saw ov Cistribuced the money to the defendancs himself. 
MR. WASHEOR: That is correct, vour Honor. h 


THE COURT: Come to the sidebar and see if you 
can locate that. 

(The following tre.ispired at the sidebar.) 

MR. WASHOR: I can help the Court with the page, 


1 Shink. 


aJUa 


GREENBERG: Page 139. 


WASHOR: And 140, I think. 


GREENBERG: Right. 
THE COURT: May I see it? 
(Shown to Court.) 
THE COURT: We will start at 139, line & and 
go through to 140, line 17, is that satisfactory? 
MR. GREENBERG: Yes, Your Honor. 
(The following transpired in open court.) 
(Testimony read.) 
THE COURT: Proceed to the next one. 
(Testimony read from page 459 to page 468, 
line 21.) 
THE COURT: Y ou have heard enough? 
THE FOREMAN: Yes. 
(Jury leaves courtroom.) 
THE COURT: Their lunch will come in at about 
suggest that you go to lunch from about 
a quarter to 1:00 until 2:15 or 80. You can taxe 
a loag lunch hour. 
(Luncheon recess taken.) 
a 
2:30 p.m. 


THE COURT: Have you found the testimony and 


rae re 
agreed and on what they recuire? Court #xhibite 4°? 
MR. WASHOR: Yes. There are two areas of 


agreement. Before you took the bench, there were 


three areas of disagreement. Now there is no longer 


any Cisagreement. 
THE COURT: What do ’ou want read? 
MR. WASHOR: Pace 980, line 2 thru 15. 
Page 1006, line 15 going to 1007 line 2. 
THE COURT: They also want a bottle of aspirin. 


Bring in the jury. 


THE CLERK: Juror's note marked Court's Exhibit 


MR. WASHOR: Would you just indicate to them 
that there are just two portions to be read? 

(Jury present.) 

THE COURT: We think we found what you wanted 
ana .@ fave instructed the reporter to reac <ne two 
portions. Wiil the reporter please read those portions? 

Testimony read.) 

THE COURT: All right, we will try to find the 
other testimony that you have asked for. It will take 
a little while. We will send in the aspirins. 


(Jury leaves courtroon.) 


* £ &£ & 


3:30 p.m.: 
THE CLERK: Juror‘: note markec Court 5s Exhnsczit 64 


THE COURT: What is it you have agreec shouic oe 


MR. SCHLAM: Page 755, line 146 769, line i2. 


Page 797, lines 3 thru 12. 
1027 Lins 


MR. WASHOR: 


MR. SCHLAM: Cross-examination, pages 


to 1652 line 2. 


(Jury present.) 


THE COURT: The reporter will please read to you 


the three sections. When you have heard enough, let 


us know. 
4 


(Testimony read, page 755, line 14 to 76%, line 


12.) 


THE COURT: You have heard enough? Do ycu want 


to hear the crass--examination? 


THE FOREMAN: One question I believe was 


sred by Mr. Jiminez concerning the date that he 


¢ started with the S.I.U.unit. Perhaps tnat could 


- 


enswered? 
THE COURT: We will see if we «an deteiisine 
snd I will send in a note. 


MR. WASHOR: Can we do it at sidebar. We may 


be able to do it now? 


THE COURT: Remain, please. 


a2Voa 
(The following took place at 
Sidebar.) 
MR. WASHOR: May we have the question again? 


THE COURT: The date Mr. Jiminez joined the 


Don't we have his personnel file? 

MR. WASHOR: We never put it in. 

(The following took place in Op-en court.) 
THE COURT: We wil. send a note in. 

THE FOREMAN: Thank you. 

(Jury leaves courtroom.) 

MR. SCHLAM: This is it. 


MR. WASHOR: I do not think anybody went bevond 


(Shown to Court.) 
THE COURT: Is this satisfadmry? 
(Document shown to counsel.) 


That will be marked Court's Exhibit 7. 


Woulc you mind giving this Court Exhibit 7 to 


SUuxy? 
(Document handed to marshal.) 


sz» *& ® 


(continued next pace) 


THE COURT: Well, I think I will >ranc them 

if they do not want to continue to de.iberate, 

send them home if there is no objection? 

MR. GREENBERG: No objection. 

THE COURT: Bring the jury in please. 

(Jury present.) 

THE COURT: I can let you continue to deliberate 
if you think there is any chance of reaching a verdict 
within the next few hours, and I can send out for 
food, or I can let you go home, whichever you prefer, 
and come in the first thing in the morning? Whichever 
you would like to do? I do not know what the state 
of your deliberations are. Do you want to go tack anc 
thinx about it? 

THE FOREMAN: The probability of reaching a 
veréict within two hours is extremely remote. 


THE COURT: W-ould you rather go home and come 


in f<esh in the morning? I do not want any of vou 


to ‘t sick cr anything like that. I want vou to oe 
here promptly. All right, do not discuss the case 
unti. you are all here in the morning. I think 9:30 
will be suitable. Can you all make it? Be here 


prom tly at 9:30. The marshall will take all the 


exhizits and the things you have and return them in 


¢ morning. Do not begin to deliberate until veu arz 


all herve. Have a pleasant evening. 


4 (Jury leaves courtroom.) 

5 THE COURT: Good night, I do not think there 
5 is any need to be here promptly at 9:30. 10:00 1 

7 think would be early enough. 

8 || MR. WASHOR: We are leaving all the exhibits 
3 there, I sup rose? 

19 THE COURT: The Clerk will lock them up in a 
il closec. 

12 MR. WASHOR: In case they want it before we 
13 | get here? 

14 THE COURT: No, I won't give them any-thins 
15 | until you are all present. 

16 | * * & 28 
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